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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gupte et al. ('294) in view of Hochrainer et al. ('1 18). 

As to claim 1 , Gupte et al. disclose a capsule chamber (1 5) for a powder inhaler in 
the form of a cavity open on two sides for accommodating a disposable capsule for 
pharmaceutical^ active inhalable compositions with a diameter for the inner cavity 
which is 1 .1 to 2.5 times as great as the capsule diameter and a length, the length of the 
inner cavity of the capsule chamber, which is 1 .02 to 2 times as great as the length of 
the capsule (col.4, lines 43-48). 

The difference between Gupte et al. and claim 1 is the inner surface of the capsule 
chamber comprises spacers for the capsule in the form of raised elements. 

Hochrainer et al. in a powder inhaler, teach the inner surface of the capsule chamber 
comprises spacers (3) for the capsule in the form of raised elements for the purpose of 
accommodating the capsules firmly enough to prevent them from falling out but on the 
other hand still permit easy removal so that parts of the capsules are not accidentally 
pulled apart on removal (col.1, lines 55-67). 
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It would have been obvious to modify the capsule chamber of Gupte et al. to provide 
them with spacers in the form of raised elements because it would have accommodated 
the capsules firmly enough to prevent them from falling out but on the other hand still 
permitted easy removal so that parts of the capsules are not accidentally pulled apart on 
removal as taught by Hochrainer et al.. 

As to claims 2 and 3, in Gupte et al. as modified by Hochrainer et al. the spacing of 
the outermost point of the spacers from the surface on which they are formed can be 
arrived at through mere routine obvious experimentation and observation with no 
criticality seen in any particular spacing including 0.1 mm to 5 mm, preferably 0.5 mm to 
2 mm. One of ordinary skill would have recognized that the spacing is dependent upon 
the typical capsule diameter and that such spacing need only be sufficient to hold the 
capsules firmly enough to prevent them from falling out yet allow a spent capsule to be 
removed without being pulled apart as taught by Hochrainer et al.. 

As to claims 4 and 5, Hochrainer et al. (figs. 1-5) teach the spacers (3) are 
constructed as axial (e.g. axial ribs), transverse and/or helically extending ribs, as 
points, pins or undulating raised elements. 

As to claim 6, Hochrainer et al. teach the ribs are not all at the same spacing (col.1 , 
lines 65-66 and figs. 3-5) from one another. 

As to claim 7, Hochrainer et al. (figs. 3 and 4) teach the ribs are triangular in cross 
section. 

Claim 8 is substantially equivalent in scope to claim 1 and is included in Gupte et al. 
as modified by Hochrainer et al. for the reasons set forth above with respect to claim 1 . 



! i 
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As to claims 9 and 10, Gupte et al. disclose the assembly is a revolver magazine 
(13) that has at least two capsule chambers arranged in a circular or spiral configuration 
with one another such that two adjacent capsule chambers are aligned parallel to one 
another, the base and top ends each being located in a plane (figs.1b,2b,2c). 

As to claim 1 1 , Gupte et al. as modified by Hochrainer et al. as discussed above with 
respect to claim 1 also teach an assembly comprising at least two capsule chambers 
(figs.1b,2b,2c), wherein the capsule chambers has (have) an air inlet opening and an air 
outlet opening (col. 5, lines 56-58). 

As to claim 12, Gupte et al. disclose the powder inhaler has a cutting device which is 
fitted with at least two sharp spikes and/or cutters (21), the spikes and/or cutters being 
capable of being inserted through openings (22) into the capsule chambers. 

As to claim 13, Gupte et al. (fig. 1a) disclose the following elements elements: a cup- 
shaped lower part (10) open at the top, a plate (e.g. bottom of housing as illustrated in 
fig.2a) which covers the opening (e.g. 18) of the lower part and perpendicularly to which 
is formed the capsule chamber of the type described above, a button (20) movable 
counter to a spring (28) is provided on the capsule chamber, comprising two sharp 

spikes or cutters (21 ) for opening the capsule, an upper part (1 1 ) with a mouth tube 

it f 

which is connected to the capsule chamber so as to be able to convey a powder aerosol 
and a lid, the elements being joined together by a common hinge element (12) such that 
they can be flipped back and forth relative to one another (fig.la). 

As to claim 14, Gupte et al. disclose the powder inhaler contains a magazine (13) of 
capsule chambers. 
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Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for. the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 15,17-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Edwards etal. (GB 2,356,842 A). 

As to claim 15, Edwards et al. (figs.6A-M) disclose a capsule having an outer surface 
which has spacers in the form of raised elements. 

As to claim 17, Edwards et al. (figs.6A-M) illustrate the spacers are constructed as 
axial, transverse and/or helically extending ribs, as points, pins or undulating raised 
elements. 

As to claim 18, Edwards et al. (fig.6B) disclose the spacers are constructed as axial 
ribs. 

As to claim 19, Edwards et al. (fig.6C) disclose the ribs are not all the same spacing 
from one another. 

As to claim 20, Edwards et al. (fig.6F) disclose the ribs are triangular in cross 
section. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 



Application/Control Number: 10/728,312 Page 6 

Art Unit: 3743 

the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over Edwards 
et al. (GB 2,356,842 A). 

As to claim 16, the spacing ofahe outermost point of the spacers from the surface on 
which they are formed on the capsule of Edwards et al. can be arrived at through mere 
routine obvious experimentation and observation with no criticality seen in any particular 
spacing including 0.1 mm to 5 mm, preferably 0.5 mm to 2 mm. One of ordinary skill 
would have recognized that the spacing sufficient to enable visually impaired patients to 
tactilely recognize an drug identification coding pattern and the spacing sufficient to 
enable a machine reader to recognize a drug identification coding pattern would have 
required different spacing. 

Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The balance of the art is cited to show relevant powdered 
inhalers. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AARON J. LEWIS whose telephone number is (571) 

272- 4795. The examiner can normally be reached on 9:30AM-6:00PM M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HENRY A. BENNETT can be reached on (571) 272-4791. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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